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EnergyCAP® Enterprise OnLine License & Hosting Agreement 
(rev. 06/01/10) 
 

IMPORTANT! READ BEFORE INSTALLING 

BY INSTALLING OR ANY USE OF THE EnergyCAP SOFTWARE PROGRAM YOU ACCEPT THE 

TERMS OF THIS LICENSE AGREEMENT. 

 

EnergyCAP, Inc. (ECI) owns all rights and copyrights in and to the subject software product 

(“Software”) called “EnergyCAP Enterprise OnLine version.” The OnLine version has two 

distinct client applications: (1) A Windows-based program (the “rich client”) that is installed 

on the PC workstation and used for all data entry, analysis and management functions and 

(2) a Browser-based program (the “thin client”) that requires no installation and is used for 

data viewing and reporting. 

 

The Software is furnished subject to the terms and conditions of this License Agreement, 

which has a 10-day unconditional Acceptance Period. If the Software itself or any terms of 

this License Agreement are not acceptable for any reason, the software and documentation 

must be returned within ten (10) days of purchase to EnergyCAP, Inc. for a full refund. If 

returned, all installed copies must be uninstalled and all Setup files must be permanently 

deleted. 

 

By this Agreement, you are granted a license to use the Software and Database Hosting 

Services subject to the following terms, restrictions and limitations: 

 

1. You may install the EnergyCAP Enterprise rich client software on one or more PCs for 

simultaneous use by multiple users within your organization. You may access the 

EnergyCAP Enterprise thin client software from any PC using any approved browser. You 

may make copies of the Software for archival and back-up purposes only. 

 

2. This license allows you to use the Software for internal use by your employees or 

contractors/consultants for the benefit of the Licensee organization only. You may not use 

the Software to process the data of third party clients or in a service bureau capacity. 

 

3. Your License covers those program features, functions and modules purchased by you (as 

documented in the quote, proposal or contract from EnergyCAP, Inc.), as well as any 

subsequent enhancements to these features furnished to you pursuant to the EnergyCAP 

Enterprise Maintenance Agreement. You must pay an additional license fee to add features, 

functionality and modules that are outside of the scope of your initial license. Such 

functionality (1) may have been available to you at time of purchase but you elected not to 

purchase, or (2) may be added to the Software’s capabilities and offered to you at a later 

date. 

 

4. You may not alter, modify, or adapt the Software or documentation, or portions thereof, 

in any way. You may not disassemble, decompile, reverse engineer, translate or create 

derivative works of the Software, or portions thereof, in any way. You must install and 

operate the Software in accordance with the documentation. This License Agreement shall 
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be deemed automatically terminated if you violate any of the foregoing. 

 

5. This License Agreement and EnergyCAP, Inc.'s copyrights also apply to any data that you 

may have obtained from EnergyCAP, Inc., including without limitation weather data 

libraries, bundled type tables (such as the energy type table) and separate data bases. You 

may use these data files in conjunction with your licensed copy of the Software. You may 

not provide them to any third parties. 

 

6. This License Agreement and the licenses granted hereunder are effective upon 

acceptance by you and shall remain in effect for the length of term stated in your purchase 

document* or until terminated. It may be terminated by EnergyCAP, Inc. if you fail to 

comply with any term of this Agreement, or if you fail to make payment on Software license 

or related fees per the payment terms in your invoice. You may terminate this License 

Agreement by destroying all copies of the Software and documentation enclosed herein and 

notify EnergyCAP, Inc. of your termination. Upon termination for any reason, you must 

promptly destroy all copies of Software and documentation in your possession. 

 

• *Length of Term Rule. The Standard term is an initial two-year term followed by annual 

renewals. If no license term is stated in the purchase documents, the Standard term shall 

apply. 

• Licensees will automatically receive an annual renewal invoice 60 days prior to the license 

expiration date. Receipt of purchase order or payment by EnergyCAP, Inc. will designate 

acceptance by both parties of license renewal. 

• License payment terms: Annual license fee due in advance at beginning of term. Net 30 

days. In the event of termination, you will be refunded the unused license fee based on 

prorated months of service ONLY if EnergyCAP, Inc. violates any terms of this Agreement. 

 

7. EnergyCAP, Inc. reserves the right to include periodic expiration and validation processes 

in the Software to hinder software piracy and protect its rights, copyrights and intellectual 

property. Licensees will be provided with activation keys at no additional charge for the life 

of this License Agreement. 

 

8. The license hereunder is not assignable by you without EnergyCAP, Inc.s prior written 

consent. You may not transfer, distribute, rent, sub-license, or lease the Software or the 

documentation. 

 

9. This license does not include supporting software and hardware required to be furnished 

by licensee, such as operating systems, browsers, and client workstations. 

 

10. Hosting service: ECI shall provide hosting services wherein ECI will host Licensee’s 

database on hardware owned and maintained by ECI. Equipment is located in State College, 

PA in a commercial co-location facility that has secure access, redundant high speed 

Internet access and redundant power supply. Hosting equipment will include, at a minimum, 

a quad-processor database server with RAID and mirrored drives, Microsoft Server 2003 

OS, Microsoft SQL Server, and separate web server. Databases will be backed up nightly to 

on-site and off-site locations. Ownership of proprietary EnergyCAP SQL database schema 



 

© 2010 EnergyCAP, Inc.  3 
 

resides with ECI. (Database schema includes database design elements, to include: table 

and field design; indexes and triggers; stored procedures, scripts and views.) ECI shall treat 

Licensee databases as confidential information and shall not release, divulge or provide 

access to data by any third parties without the prior consent of Licensee. Guaranteed 

system availability is 98% during customary Eastern Time Zone office hours. Licensee shall 

be entitled to a credit of $500 on the next invoice if system availability in any calendar 

quarter falls below 98% for that quarter. 

 

11. WARRANTY: EnergyCAP, Inc. warrants to you only that, for a period of 180 days 

beginning on the day following the expiration of the 10-day unconditional Acceptance 

Period, the media containing the Software shall be free from material defects in materials 

and workmanship and, if it is not, EnergyCAP, Inc. will at its option either repair and replace 

the same if EnergyCAP, Inc. is notified of such defect and the defective media is returned to 

EnergyCAP, Inc., together with proof of purchase, within the 180-day period THE 

FOREGOING STATES YOUR SOLE AND EXCLUSIVE REMEDY, AND ENERGYCAP, INC.'S SOLE 

AND EXCLUSIVE LIABILITY FOR, ANY DEFECT, FAILURE OR OTHER PROBLEM WITH THE 

SOFTWARE WHATSOEVER. 

 

EXCEPT AS EXPRESSLY SET FORTH IN THE PRECEDING PARAGRAPH, THE SOFTWARE IS 

PROVIDED AS IS, WITHOUT WARRANTY OF ANY KIND. ALL WARRANTIES, WHETHER 

EXPRESS OR IMPLIED, INCLUDING ALL IMPLIED WARRANTIES OF MERCHANTABILITY, 

FITNESS FOR A PARTICULAR PURPOSE, AND NON-INFRINGEMENT, ARE EXPRESSLY 

DISCLAIMED. EnergyCAP, Inc. DOES NOT WARRANT THAT THE SOFTWARE WILL RUN 

WITHOUT ERROR OR BE PROBLEM-FREE. IN NO EVENT SHALL EnergyCAP, Inc. BE LIABLE 

TO YOU OR TO ANY OTHER PARTY FOR ANY LOSS OR DAMAGES, CONSEQUENTIAL 

(INCLUDING WITHOUT LIMITATION DATA LOSS, LOSS TO BUSINESS, OR OTHERWISE), 

INDIRECT, SPECIAL, INCIDENTAL, PUNITIVE OR OTHERWISE, ARISING FROM OR RELATED 

IN ANY WAY TO THE SOFTWARE AND/OR DOCUMENTATION LICENSED BY EnergyCAP, Inc., 

WHETHER SUCH DAMAGES OR LOSS SOUND IN CONTRACT, TORT (INCLUDING 

NEGLIGENCE, STRICT LIABILITY, AND ALL OTHERS), WARRANTY, OR UNDER STATUTE. 

EnergyCAP, Inc. HAS ABSOLUTELY NO OBLIGATIONS OR LIABILITIES ASSOCIATED WITH 

OR ARISING OUT OF THE MANNER IN WHICH YOU USE THE SOFTWARE AND OTHER DATA 

COVERED BY THIS LICENSE AGREEMENT. 

 

11. EnergyCAP, Inc. retains all rights not expressly granted herein. Nothing in this License 

Agreement constitutes a waiver of EnergyCAP, Inc.'s rights under copyright law. This license 

is non-exclusive. This Agreement is governed by the laws of the Commonwealth of 

Pennsylvania. This Agreement contains the final and entire agreement of the parties with 

respect to the subject matter hereof, and supersedes all prior and subsequent offers, 

proposals, negotiations, understandings, and agreements with respect to the subject 

matter. 


