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EnergyCAP® Subscription Agreement 

 
This Subscription Agreement (this “Agreement”), dated as of __________________, 2026 (“Effective Date”), is by 
and between EnergyCAP, LLC, a Delaware limited liability company (“ENC”), and _______________, a 
___________ (“Subscriber”) for use of the Subscription Services (as defined below). ENC and Subscriber are re-
ferred to individually as a “Party” and collectively as the “Parties.”  
 
In consideration of the mutual covenants and agreements set forth herein, the Parties agree as follows: 
 
1. DEFINITIONS. 

1.1. “Applicable Law” means any statute, ordinance, judicial decision, executive order, directive, or regulation 
having the force and effect of law in each case to the extent applicable to a Party, the Services or, in 
connection with this Agreement. 

1.2. “Defect” has the meaning assigned in Section 6.1.2 below. 
1.3. “Documentation” means any explanatory materials, such as user manuals, training manuals, specifications 

regarding the implementation and use of the Subscription Services (electronic or written) that is provided 
or made available by ENC regarding the Subscription Services, as may be updated from time to time.  

1.4. “Fees” means any fees due for the Subscription Services set forth on the applicable Order.  
1.5. “Force Majeure Event” means any event or circumstance that is beyond the control of an affected Party 

and that prevents the performance of any of the affected Party’s obligations under this Agreement or pre-
vents Subscriber from using the benefits of the Subscription Services including acts of God, acts of war, 
riots, acts of terror and other acts or omissions of third parties such as interruptions, delays, or malfunctions 
of service by third-party service providers; provided, however, “Force Majeure Event” expressly excludes 
any event that ENC could reasonably have prevented by testing, reasonable work around, other exercise 
of diligence or the use of technology common and prevalent in the industry. 

1.6. “Initial Term” has the meaning assigned in Section 3.1. 
1.7. “Subscriber Data” means all data uploaded into the Subscriptions Services or otherwise provided to ENC 

for purposes of providing the Subscription Services. 
1.8. "Malicious Code" means viruses, worms, time bombs, Trojan horses and other harmful or malicious code, 

files, scripts, agents, or programs. 
1.9. “Material Subcontractor” means third-party contracted to perform a substantial part of the Subscription 

Services.  
1.10. "Order" means any mutually agreed document referencing this Agreement that defines the specific Sub-

scription Services purchased by Subscriber pursuant to this Agreement.  
1.11. “Professional Services” means the consulting, development, implementation, training, and other services 

described in a mutually agreed statement of work (each, a “SOW”) executed by the Parties.  
1.12. “Renewal Term” has the meaning assigned in Section 3.1. 
1.13. “Subscription Services” means the online, web-based applications and platform provided by ENC as spe-

cifically described on the applicable Order. 
1.14. “Support Services” means the services described in Section 6 below. 
1.15. “Term” means the Initial Term and each Renewal Term, collectively. 
1.16. "Users" means individuals who are authorized by Subscriber to use the Subscription Services and who 

have been supplied with user identifications and passwords by Subscriber (or by ENC at Subscriber’s 
request). Users may include Subscriber’s employees, consultants, contractors, and agents. 
 

2. LICENSE GRANT; RESTRICTIONS. 
2.1. During the Term, ENC hereby grants Subscriber a right to access and use the Subscription Services in 

accordance with the Documentation, this Agreement and the limitations set forth in the applicable Order.  
2.1.1. Subscriber may authorize its Users to access and use the Subscription Services. Subscriber is re-

sponsible for (i) the confidentiality of all usernames and passwords and all activities that occur under 
such usernames; and (ii) each User’s compliance with the terms of this Agreement. Subscriber shall 
promptly notify ENC of any suspected unauthorized access to the Subscription Services. 

2.1.2. Subscriber may (i) include its company name or logo in the Subscription Services interface and re-
ports; and/or (ii) create its own branded login screen; however, the EnergyCAP logo and other iden-
tifiable EnergyCAP content may be present throughout the application and in help content. 

2.1.3. Subscriber is responsible for the telecommunications, broadband and computer equipment and ser-
vices needed to access and use Subscription Services. 
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2.2. Subscriber will not (i) alter, modify, or adapt the Subscription Services or Documentation, in whole or in 
part, in any way; (ii) disassemble, decompile, reverse engineer, translate or create derivative works of the 
Subscription Services; or (iii) transfer, distribute, rent, sub-license, or lease the Subscription Services or 
the Documentation; (iv) use any external program to alter, edit or append records to the data files without 
using ENC-provided external tools and interfaces; (v) remove, alter or obscure any product identification, 
copyright or proprietary notices; (vi) upload or provide any information or materials that are defamatory, 
offensive, abusive, obscene, of menacing character, or that violate any third party’s privacy or intellectual 
property rights; (vii) use the Subscription Services to threaten, defame, bully, harass, or harm persons or 
their property; (viii) send, store or distribute any Malicious Code with the intent or effect of damaging, 
destroying, disrupting, monitoring or otherwise impairing ENC’s or any third party’s network, computer 
system, or other equipment, or any third party data contained therein; or (ix) access the Subscription Ser-
vices or use the Documentation in order to build a similar or competitive product. 

2.3. ENC shall retain all right, title, and interest in and to its proprietary intellectual property (“ENC IP”), including, 
without limitation, all concepts, frameworks, methodologies, analytic techniques, management tools, know-
how, software, survey designs, metrics, diagnostic instruments, data sets, databases, the Subscription 
Services, the Documentation, and any and all enhancements, modifications, improvements, or derivative 
works thereto (collectively, the “Enhancements”), whether or not created or developed in conjunction with 
Subscriber. ENC IP is an integral part of ENC’s knowledge base and may be reused across projects and 
clients. In performing its obligations under this Agreement, ENC may use, replicate, create, modify, or 
enhance elements of the ENC IP. All such elements, including all Enhancements, shall remain the sole 
and exclusive property of ENC. All applicable rights to patents, patent applications, copyrights, trademarks, 
trade secrets, and any other proprietary rights in and to the ENC IP are, shall be, and shall remain with 
ENC. Except for the limited rights expressly granted to Subscriber under this Agreement, no rights are 
granted to Subscriber or its employees or agents, and neither shall acquire any proprietary interest in or 
to the ENC IP. 

2.4. Subscriber Data. As between Subscriber and ENC, Subscriber exclusively owns all rights, title, and interest 
in and to all of Subscriber Data and is solely responsible for the accuracy, quality, integrity, and legality of 
Subscriber Data and of the means by which Subscriber acquired the Subscriber Data. Subscriber grants 
ENC and its third-party providers a non-exclusive, worldwide, royalty-free, and fully paid license to use the 
Subscriber Data solely as necessary to perform the Subscription Services. 

2.5. Feedback. The parties acknowledge that the Subscription Services may collect and aggregate certain de-
identified information and data regarding the use and operation of the Subscription Services by Subscriber. 
Subscriber agrees that ENC may utilize such information and data as well as any Subscriber suggestions, 
enhancement requests or other recommendations (collectively, “Feedback”) for any lawful business pur-
pose, without a duty of accounting to Subscriber so long as such Feedback does not identify Subscriber 
or Subscriber Data. No compensation shall be paid with respect to ENC’s use of Feedback. 

 
3. TERM. 

3.1. All Subscription Services will be provided beginning on the effective date of the applicable Order (the “Order 
Effective Date”) and continuing for the term identified on the applicable Order (the “Initial Term”) unless 
earlier terminated in accordance with this Agreement. Upon completion of the Initial Term, the Subscription 
Services shall automatically renew for successive one (1) year periods (each, a “Renewal Term”) unless 
a different renewal period is specified on the applicable Order. Either Party must provide written notice of 
termination, or Subscriber may request changes to the Subscription Services, no later than thirty (30) days 
from the end of the Initial Term or the then-current Renewal Term. If no such notice is received, the sub-
scription will renew as-is under the terms outlined in the current agreement or applicable quote. Unless 
otherwise agreed in writing, each Renewal Term is subject to an annual increase of ten percent (10%). 
Subscriber must communicate its intent to terminate to sales@energycap.com to be effective. The Fees 
payable during any Renewal Term will be increased by ten percent (10%) (unless the pricing in such prior 
Term was designated in the applicable Order as promotional or one-time) over the Fees paid during the 
prior Term and will be further adjusted to account for any increase in the scope of the Subscription Ser-
vices.   

3.2. A Party may terminate this Agreement and/or any then current Order for cause: (i) upon thirty (30) days 
written notice to the other Party of a material breach if such breach remains uncured at the expiration of 
such period or such longer period as may be mutually agreed in writing; or (ii) immediately if the other 
Party becomes the subject of a petition in bankruptcy or any other proceeding relating to insolvency, re-
ceivership, liquidation or assignment for the benefit of creditors. 

3.3. ENC may terminate this Agreement and/or any current Order if Subscriber fails to remit payment within ten 

mailto:sales@energycap.com
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(10) days after written notice from ENC with respect to any unpaid invoice.  
3.4. Upon any termination for cause by Subscriber, ENC shall refund any prepaid Fees covering the remainder 

of the then current Term. Upon any termination for cause by ENC, Subscriber shall pay all Fees due and 
to become due during the Term of any then current Order(s). In no event shall any termination relieve 
Subscriber of its obligation to pay any Fees due for Services provided prior to the effective date of termi-
nation. 

3.5. During the period of ten (10) days after the effective date of termination of the applicable Order, Subscriber 
may retrieve Subscriber Data via existing reports, out-of-the box export capabilities or from screen cap-
tures. After such 10-day period, ENC shall have no obligation to provide any Subscriber Data to Subscriber 
or otherwise maintain the Subscriber Data and may thereafter, unless legally prohibited, delete all Sub-
scriber Data in its systems or otherwise in ENC’s possession or under ENC’s control. 

3.6. ENC may suspend Subscriber’s access to or use of any of the Subscription Services without notice if ENC 
reasonably believes that such suspension is necessary to preserve the security, integrity, or accessibility 
of the Subscription Services or in the event of delinquent payment by Subscriber.  In the event that access 
to the Subscription Services is suspended for delinquent payment by Subscriber, Fees for such Subscrip-
tion Services will still be applicable during the suspension period. 

 
4. FEES, PAYMENT TERMS. 

4.1. ENC agrees to invoice Subscriber and Subscriber shall pay for the Subscription Services in accordance 
with the terms set forth in the applicable Order. Payment is due within 30 days from the date of the appli-
cable invoice unless otherwise set forth in the applicable Order. 

4.2. Subscriber shall be responsible for all taxes imposed by any governmental agency with respect to the 
Subscription Services and related services rendered by ENC other than taxes based on ENC’s income or 
property.  

4.3. If any undisputed amount owed hereunder is more than 30 days past due, and ENC promptly provided 
written notice of the amount past due, ENC may impose a late payment fee not exceeding the lesser of 
1% per month and the maximum amount permitted by law on the undisputed amount past due. 

 
5. WARRANTIES; DISCLAIMERS. 

5.1. ENC warrants that during the Term the Subscription Services will perform materially in accordance with 
the Documentation and the functionality of the Subscription Services will not be materially decreased. In 
the event of any breach of the foregoing warranty, ENC will use commercially reasonable efforts to correct 
the reported non-conformity and/or breach, at no charge to Subscriber, or if ENC is unable to do so within 
a reasonable period, not to exceed thirty (30) days, Subscriber may terminate the applicable Order, and 
Subscriber will receive a pro-rata refund of any unearned Fees, based on the date Subscriber reported the 
non-conformance, that Subscriber has pre-paid for the Subscription Services.  

5.2. Disclaimer. EXCEPT AS EXPRESSLY SET FORTH IN THESE TERMS, THE SUBSCRIPTION SER-
VICES ARE PROVIDED AS IS, WITHOUT WARRANTY OF ANY KIND. ALL WARRANTIES, WHETHER 
EXPRESS OR IMPLIED, INCLUDING ALL IMPLIED WARRANTIES OF MERCHANTABILITY AND FIT-
NESS FOR A PARTICULAR PURPOSE ARE EXPRESSLY DISCLAIMED. SUPPLIER DOES NOT WAR-
RANT THAT THE SUBSCRIPTION SERVICES WILL RUN WITHOUT ERROR OR BE PROBLEM-FREE. 

 
6. CONFIDENTIAL INFORMATION. 

6.1. Definition of Confidential Information. “Confidential Information” is any document or other media or tangible 
items that relates to research, development, trade secrets, clients, business affairs or that contains any 
other information of a Party that was not generally available to the public when received by the other Party. 
“Confidential Information” includes Subscriber’s technology, Subscriber’s utility billing and rate information, 
ENC’s technology, and the terms and conditions of this Agreement. “Confidential Information” does not 
include information that: (i) is known to the receiving Party prior to receipt from the disclosing Party directly 
or indirectly from a source other than one having an obligation of confidentiality to the disclosing Party; (ii) 
becomes known (independently of disclosure by the disclosing Party) to the receiving Party directly or 
indirectly from a source other than one having an obligation of confidentiality to the disclosing Party; (iii) 
becomes publicly known or otherwise ceases to be secret or confidential, except through a breach of this 
Agreement by the receiving Party; or (iv) is independently developed by the receiving Party. 

6.2. Protection of Confidential Information. Each Party acknowledges that it will or may have access to Confi-
dential Information of the other Party and therefore each Party agrees that it will not use in any way, for its 
own account or the account of any third party, except as expressly permitted by, or required to achieve the 
purposes of, this Agreement, nor disclose to any third party (except as required by law or to that Party’s 



 

©2026 EnergyCAP, LLC  5 

attorneys, accountants and other advisors as reasonably necessary and providing that they agree to be 
bound by obligations of confidentiality at least as strict as those contained herein), nor permit any of its 
partners, shareholders, directors, officers, employees, agents or contracting parties to use or disclose, any 
of the other Party’s Confidential Information and will take precautions necessary to protect the confidenti-
ality of such Confidential Information using the same degree of care used to protect its own Confidential 
Information, but in any case using no less than a reasonable degree of care. 

6.3. Compelled Disclosure. The receiving Party may disclose Confidential Information pursuant to the require-
ments of a governmental agency or as required by law, provided that it gives the disclosing Party reason-
able prior written notice sufficient to permit the disclosing Party to contest such disclosure. If the disclosing 
Party is not successful in precluding the requesting legal body from requiring disclosure of the Confidential 
Information, the receiving Party shall furnish only that portion of the Confidential Information which is legally 
required and will exercise all reasonable efforts to obtain reliable assurances that confidential treatment 
will be accorded with the Confidential Information. 

6.4. Ownership of Confidential Information. All Confidential Information disclosed pursuant to this Agreement 
(including information in computer software or held in electronic storage media) shall be and remain the 
property of the disclosing Party. All such information in tangible form shall be returned to the disclosing 
Party promptly upon written request or the termination or expiration of this Agreement and shall not there-
after be retained in any form by the receiving Party, its Affiliates, or any employees or independent con-
tractors of the receiving Party or its Affiliates. 

6.5. Survival. SECTION 6 SHALL REMAIN IN FULL FORCE AND EFFECT FOR SO LONG AS EITHER 
PARTY RETAINS ANY CONFIDENTIAL INFORMATION OF THE OTHER PARTY. 

 
7. INDEMNIFICATION. 

7.1. Indemnification by ENC. ENC will defend Subscriber against any claim, demand, suit, or proceeding 
(“Claim”) made or brought against Subscriber by a third party alleging that the use of the Subscription 
Services as permitted hereunder infringes or misappropriates the intellectual property rights of such third 
party, and ENC shall indemnify and hold harmless Subscriber from and against any damages finally 
awarded against, and for reasonable attorney’s fees incurred by, Subscriber in connection with any such 
Claim. 

7.2. Indemnification by Subscriber. Subscriber shall defend ENC against any Claim made or brought against 
ENC alleging that Subscriber Data, or Subscriber’s use of the Subscription Services in violation of this 
Agreement, infringes or misappropriates the intellectual property rights of a third party or violates applica-
ble law, and shall indemnify and hold ENC harmless from and against any damages finally awarded 
against, and for reasonable attorney’s fees incurred by, ENC in connection with any such Claim. 

7.3. Exclusive Remedy. ENC shall have no obligation under Section 7.1 for any Claim to the extent arising out 
of or is based upon: (i) Subscriber’s use of the Subscription Services not in compliance with this Agreement 
or the Documentation; (ii) Subscriber’s combination of the Subscription Services with software, hardware, 
system, data, or other materials not supplied or authorized by ENC (unless expressly permitted by the 
Documentation) without ENC’s prior written authorization; (iii) ENC’s adherence to Subscriber’s written 
specifications or written instructions pursuant to a separate SOW or (iv) the Subscriber Data.  In the event 
an infringement or misappropriation Claim involving the Subscription Services is brought or threatened, or 
is likely to be brought or threatened in ENC’s reasonable opinion, ENC will, at its sole option and expense: 
(x) procure for Subscriber the right to continue to use the Subscription Services, (y) modify the Subscription 
Services in a manner that does not materially degrade the functionality of the Subscription Services func-
tionality, or (z) terminate the affected Subscription Services and, with respect to such termination, refund 
the unearned portion of the applicable pre-paid Fees.  Notwithstanding anything else herein, the foregoing 
indemnification obligations are ENC’s only obligations and liability, and Subscriber’s exclusive remedy, in 
respect of any infringement or misappropriation Claim. 

7.4. Process. Each Party seeking indemnification hereunder shall provide the other Party with: (i) prompt written 
notice of any Claim for which indemnification is sought; (ii) complete control of the defense and settlement 
of such claim; and (iii) reasonable assistance and cooperation in such defense at the indemnifying Party’s 
expense. Notwithstanding the foregoing, the indemnifying Party may not enter into a settlement of a claim 
that involves a remedy other than the payment of money by the indemnified Party (which amounts must 
be subject to indemnification by the indemnifying Party) without the indemnified Party’s written consent. 

 
8. LIMITATION OF LIABILITY. 

8.1. LIMITATION OF LIABILITY. IN NO EVENT SHALL THE AGGREGATE LIABILITY OF EITHER PARTY OR 
ITS AFFILIATES, ARISING OUT OF OR RELATED TO THIS AGREEMENT EXCEED THE TOTAL 
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AMOUNT PAID BY SUBSCRIBER HEREUNDER FOR SUBSCRIPTION SERVICES GIVING RISE TO 
THE LIABILITY IN THE TWELVE (12) MONTHS PRECEDING THE FIRST INCIDENT OUT OF WHICH 
THE LIABILITY AROSE. THE FOREGOING LIMITATION WILL APPLY WHETHER AN ACTION IS IN 
CONTRACT OR TORT AND REGARDLESS OF THE THEORY OF LIABILITY BUT WILL NOT LIMIT 
SUBSCRIBERS’ PAYMENT OBLIGATIONS UNDER SECTION 4 (“FEES, PAYMENT TERMS”) ABOVE.  

8.2. EXCLUDED DAMAGES. IN NO EVENT WILL EITHER PARTY HAVE ANY LIABILITY ARISING OUT OF 
OR RELATED TO THIS AGREEMENT FOR ANY LOST PROFITS, REVENUES, OR GOODWILL, OR 
ANY INDIRECT, SPECIAL, INCIDENTAL, CONSEQUENTIAL, OR PUNITIVE DAMAGES, STORE CLO-
SURES, OR ANY BUSINESS INTERRUPTION OR LOSS OF DATA, WHETHER AN ACTION IS IN CON-
TRACT OR TORT AND REGARDLESS OF THE THEORY OF LIABILITY, EVEN IF A PARTY OR ITS 
AFFILIATES HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES OR IF A PARTY’S OR 
ITS AFFILIATES’ REMEDY OTHERWISE FAILS OF ITS ESSENTIAL PURPOSE. THE FOREGOING 
DISCLAIMER WILL NOT APPLY TO THE EXTENT PROHIBITED BY LAW  

 
9. HOSTING SERVICES, SECURITY 

9.1. ENC will make the Subscription Services available 99% of the time determined on a quarterly basis during 
the Term except for: (a) planned downtime (of which ENC will provide at least 8 hours’ prior notice which 
notice will be provided via the Subscription Services and be scheduled to the extent practicable during the 
weekend hours from 6:00 p.m. Eastern time Friday to 6:00 a.m. Eastern time Monday), or (b) any unavail-
ability caused by a Force Majeure Event.  

9.2. ENC will implement and maintain administrative, physical, and technical safeguards designed to ensure 
that the Subscription Services meet then-current and relevant industry standards relating to the privacy, 
security, confidentiality, integrity, and availability of Subscriber Data, including those arising under its 
FedRAMP authorization, in connection with its processing of Subscriber Data,  by maintaining a written 
information security program that includes applicable policies, procedures, training, and technology con-
trols designed to protect Subscriber Data from unauthorized access, use, disclosure, alteration, or destruc-
tion. ENC will only use and/or process Subscriber Data in accordance with this Agreement and for pur-
poses of providing the Services ENC maintains a current SOC 2 Type II report and will provide its most 
recent report upon reasonable request. 

9.3. ENC will promptly (and in any event within seventy-two (72) hours) notify Subscriber in the event of the 
occurrence of any unauthorized access to Subscriber Data (a “Data Privacy Breach”). ENC will provide as 
many details as known at that time (and regularly update Subscriber thereafter in writing or by email fol-
lowed by a written notification) setting out in reasonable detail, without limitation, the nature of the infor-
mation compromised, threatened, or potentially compromised, the specific information compromised or 
potentially compromised and of all events which may adversely affect ENC’s ability to provide the Sub-
scription Services. ENC further agrees to provide reasonable assistance and cooperation requested by 
Subscriber in the furtherance of any correction, remediation, or investigation of any Data Privacy Breach.  

9.4. ENC grants to Subscriber a limited, nonexclusive, nontransferable, non-sublicensable, worldwide, license 
during the Subscription Term to use and make calls to the API to develop, implement, and distribute Sub-
scriber-owned applications solely for use by Subscriber and its End Users in connection with the Subscrip-
tion Services. ENC may modify, amend, change, or deprecate all or part of any API in its reasonable 
discretion at any time (an “API Modification”). ENC shall use commercially reasonable efforts to notify 
Subscriber of any such actions as soon as reasonably practical. Subscriber shall, within thirty (30) days 
from the date of first notice of any API Modification(s) (or such shorter period of time specified in the notice 
of the API Modification(s)) (the “Conformance Period”) comply with such modification(s) by (i) implement-
ing and using the most current version of the API, (ii) making any changes to Subscriber’s application using 
the API that may be required as a result of such API Modification, (iii) using commercially reasonable 
efforts to stop distribution of all prior versions of Subscriber applications using the API and (iv) using com-
mercially reasonable efforts to upgrade all prior versions of Subscriber’s applications using the API then in 
use to the most recent version. Subscriber acknowledges that an API Modification may have a material 
adverse effect on Subscriber’s applications using the API, causing such applications to not operate as 
designed. ENC shall have no liability of any kind to Subscriber or any User with respect to such API Mod-
ifications or any adverse effects resulting from the use or failure to use such API Modifications. ENC re-
serves the right to monitor and enforce, within reason, rate-limiting and throttling of API calls.  
 

10. AI AND DATA UTILIZATION 
10.1. Use of AI Tools. Subscriber agrees to ENC’s use of artificial intelligence, machine learning, data analytics, 

or similar technologies ("AI Tools") in connection with the delivery and improvement of the Subscription 
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Services. ENC shall maintain commercially reasonable administrative, technical, and organizational safe-
guards to protect the confidentiality and security of Subscriber Data in connection with any such use. 

10.2. Proprietary Data Rights. Subscriber acknowledges and agrees that ENC retains all rights to use Sub-
scriber Data, in aggregated and de-identified form ("Aggregated Data"), for any lawful business purpose, 
including without limitation: (i) training, developing, and improving ENC's proprietary AI models and sys-
tems; (ii) enhancing and expanding the Subscription Services; and (iii) creating, publishing, licensing, or 
selling derivative data products, benchmarks, indices, or insights, provided that such Aggregated Data 
cannot reasonably be used to identify Subscriber or any individual end user. 

10.3. Restrictions on Identified Use. ENC shall not use Subscriber Data in identifiable form — meaning data 
that could reasonably be attributed to Subscriber — for the benefit of any third party without Subscriber's 
prior written consent, except as required by law. 

10.4. No Limitation on AI Development. Nothing in this Agreement shall be construed to limit ENC's right to 
develop, train, improve, or commercialize AI systems, models, or data products using Aggregated Data, 
provided the anonymization and de-identification standards set forth herein are maintained. 

 
11. SUPPORT SERVICES. 

11.1. ENC will provide (i) all enhancements and updates to the Subscription Services that are not separately 
marketed by ENC and are made available by ENC to its customers generally during the Term to Sub-
scriber. ENC will use reasonable efforts to notify Subscriber at least two weeks in advance of all major 
enhancements which require planned downtime. Release notes will be provided and made available to 
Subscriber at the same time and in the same format as ENC provides to its customers generally.; (ii) 
Support Services for the Subscription Services such that the Subscription Services perform substantially 
in accordance with Documentation. 

11.2. ENC will use commercially reasonable efforts to correct or replace Subscription Services and/or provide 
Support Services to remedy any failure of the Subscription Services to perform substantially in accordance 
with Documentation (a “Defect”). SUCH CORRECTION, REPLACEMENT, OR SUPPORT SERVICES 
SHALL BE SUBSCRIBER’S SOLE AND EXCLUSIVE REMEDY, AND ENC SHALL HAVE NO OTHER 
LIABILITY, FOR DEFECTS. 

11.3. Subscriber acknowledges and agrees to review and understand the applicable product terms for each 
product to which it subscribes. Such product terms will be made available to the Subscriber during the 
implementation process and upon written request to the ENC support team. The Subscriber further 
acknowledges that product terms may be updated from time to time; however, any such updates shall not 
materially diminish the core functionality of the products or the Subscriber’s rights therein. 

11.4. In the event (i) any Defect is determined by ENC to be attributable to Subscriber’s acts or omissions or to 
Subscriber’s software, hardware, modifications, or system changes, or (ii) Subscriber requests assistance 
in connection with additional training, correction of database errors and/or data conversion, ENC shall 
provide a quotation to Subscriber for additional Professional Services at its then current rates for the Pro-
fessional Services. 

11.5. Support Services will be provided during regular business hours defined as 8:00 AM-5:00 PM ET Monday 
through Friday except federal holidays. Subscriber may receive support via the toll-free support hotline at 
877-327-3702 or by submitting a support ticket at https://Helpcenter.EnergyCAP.com. 

11.6. Subscriber may call or submit support tickets via the online support ticketing system only to report a 
Defect, but not for general operating or training questions. 

11.7. After-Hours Support Services are available via the support ticket system and online help manuals acces-
sible from within the Subscription Services. Support tickets submitted after 5:00 PM ET will be addressed 
at the start of the next business day. ENC will use reasonable efforts to respond to all support requests in 
accordance with the times set forth in the table below.  

Service Level Response Resolution Definition 

Critical 1 business hour 1 business 
day 

The Subscription Services is offline or unavailable, 
data has been corrupted or lost and must be re-
stored from a backup, and/or a business-critical fea-
ture/function is not available.  

High 2 business hours 2 business 
days 

Material features of the Subscription Services are 
unavailable with no acceptable workaround; how-
ever, operations can continue in a restricted fashion. 

Medium 8 business hours 5 business 
days 

Inquiry regarding a routine technical issue; infor-
mation requested on application capabilities, navi-
gation, installation, or configuration; bug affecting a 

https://helpcenter.energycap.com/
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Service Level Response Resolution Definition 

small number of users. Acceptable workaround 
available. 

11.8. Subscriber is responsible for (a) any services relating to software or hardware not provided by ENC, 
including, without limitation, any programming performed by Subscriber; (b) training of current or new Sub-
scriber employees (technical support requests may not be used as a substitute for software training); and 
(c) correction of user errors and database errors; (d) supporting software and hardware such as operating 
systems, browsers, and Subscriber workstations.   

11.9. Support Services do not include revisions to deliverables. If revisions are requested, then ENC shall pro-
vide a quotation to Subscriber for Professional Services at ENC’s then-current rates for such services. 

 
12. INSURANCE. 

12.1. During the Term, ENC will maintain in effect, at all times, all the insurance specified below with insurers 
having an A.M. Best rating of A-VIII or better. 

12.2. Commercial General Liability Insurance. ENC shall maintain commercial general liability insurance 
(“CGL”) with a limit of not less than $1,000,000 per occurrence, and $2,000,000 aggregate.  

12.3. Workers’ Compensation and Employer’s Liability Insurance. ENC shall maintain statutory workers’ com-
pensation insurance as required by applicable laws. ENC shall also maintain employer’s liability insurance. 
The limit for each policy shall not be less than $500,000 per occurrence. 

12.4. Business Auto Liability Insurance. ENC shall maintain business auto liability insurance with a limit of not 
less than $1,000,000 each accident. Such insurance shall cover liability arising out of any auto, including 
owned, hired, and non-owned. 

12.5. Excess/Umbrella Liability Insurance. ENC shall maintain excess or umbrella liability insurance with a limit 
of not less than $7,000,000 per occurrence. 

12.6. Cyber Liability/Technology Errors and Omissions Insurance. ENC shall maintain cyber liability and tech-
nology errors and omissions insurance with a limit of not less than $5,000,000 per claim and in the aggre-
gate. 

12.7. Professional Liability (Errors and Omissions) Insurance. ENC shall maintain professional liability insur-
ance with a limit of not less than $2,000,000. 

12.8. Certificates of insurance evidencing all these coverages shall be provided to Subscriber upon request 
once each year during the Term.  

 
13. GENERAL TERMS.  

13.1. Changes to the Subscription Services. ENC may modify the Subscription Services from time to time by 
removing unused features or substituting outdated features with new features that have similar or improved 
functionality or otherwise, as may be necessary to meet any applicable legal, regulatory, or industry-stand-
ard requirements or demands. 

13.2. Notice. Any notices required by this Agreement, or any attachment hereto, shall be in writing and shall be 
given to the parties by hand, by nationally recognized overnight courier service or by express, registered, 
or certified mail, postage prepaid, return receipt requested or by email (provided the original is delivered 
via one of the preceding methods on or prior to the fifth (5th) day after transmission of the e-mail). Notices 
shall be deemed to have been given upon actual receipt thereof. Notices to ENC shall be directed via mail 
to EnergyCAP, LLC, 360 Discovery Drive, Boalsburg, PA, 16827, via fax: 719.623.0577, or via email: 
Accounts.Receivable@EnergyCAP.com. 

13.3. Governing Law and Jurisdiction. This Agreement shall be governed by, construed in accordance, and 
subject to the laws of the Commonwealth of Pennsylvania, without regard to its conflict of law’s provisions. 
Any disputes relating to this Agreement shall be resolved exclusively in the state or federal courts located 
in the state of the Party initiating the dispute and each Party irrevocably consents to the jurisdiction of such 
courts.  

13.4. Waiver of Jury Trial. Each Party hereby waives any right to jury trial in connection with any action or 
litigation in any way arising out of or related to this Agreement. 

13.5. Force Majeure. A Party shall be excused from complying with this Agreement and the Orders if, to the 
extent, and for as long as, such Party’s compliance is delayed or prevented by a Force Majeure Event; 
provided, however, a Force Majeure Event shall not excuse performing duties that are unrelated to the 
Force Majeure Event, including discharging financial obligations.   

13.6. Export Compliance. Each Party shall comply with the export laws and regulations of the United States in 
providing and using the Services. Without limiting the foregoing, (i) each Party represents that it is not 
named on any U.S. government list of persons or entities prohibited from receiving exports, and (ii) You 

mailto:Accounts.Receivable@EnergyCAP.com
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shall not permit Users to access or use Services in violation of any U.S. export embargo, prohibition or 
restriction. 

13.7. Relationship of the Parties. The parties are independent contractors. This Agreement does not create a 
partnership, franchise, joint venture, agency, fiduciary, or employment relationship between the parties. 

13.8. No Third-Party Beneficiaries. There are no third-party beneficiaries to this Agreement. 
13.9. Waiver and Cumulative Remedies. No failure or delay by either Party in exercising any right under this 

Agreement shall constitute a waiver of that right. Other than as expressly stated herein, the remedies 
provided herein are in addition to, and not exclusive of, any other remedies of a Party at law or in equity. 

13.10. Severability. If any provision of this Agreement is held by a court of competent jurisdiction to be contrary 
to law, the provision shall be modified by the court and interpreted so as best to accomplish the objectives 
of the original provision to the fullest extent permitted by law, and the remaining provisions of this Agree-
ment shall remain in effect. 

13.11. Attorney Fees. If either Party engages attorneys to enforce any rights out of or relating to this Agreement, 
the prevailing Party in any action to enforce or interpret this Agreement shall be entitled to recover any and 
all costs and expenses of any nature including, attorneys’ and experts’ fees and costs. Subscriber shall be 
responsible for any collection fees incurred by ENC in collecting Fees. 

13.12. Assignment. Neither Party may assign this Agreement or any Order without the prior written consent of 
the other Party, except to an Affiliate or an entity that acquires all or a majority of its stock, business, or 
assets, whether through merger, consolidation, reorganization or otherwise. Any assignment in violation 
of the foregoing shall be void and of no effect.  

13.13. Surviving Provisions. Section 2.3, Section 2.4, Section 4.2, Sections 6 through 8 and Section 13 shall 
survive any termination or expiration of this Agreement.  

13.14. Entire Agreement. This Agreement, together with any Order, attachments and all documents incorpo-
rated by reference herein, constitutes the entire agreement between the parties with respect to the subject 
matter hereof and supersedes any prior agreements, negotiations, understandings, or other matters, 
whether oral or written, with respect to the subject matter hereof. This Agreement shall take precedence 
over any conflicting terms in any Order or any Subscriber-provided purchase or procurement documenta-
tion, such as a purchase order, acknowledgement form, or other similar documentation and any pre-printed 
terms and conditions on or attached to Subscriber’s purchase orders or invoices will be of no force or 
effect.  

13.15. Modifications. This Agreement can only be modified, changed, or amended in writing and signed by a 
duly authorized representative of each of the parties. 

 
IN WITNESS, WHEREOF, the parties, by their duly authorized representatives, have caused this Agreement to 
be executed as of the date first written below. 
 
Subscriber EnergyCAP 
Name EnergyCAP, LLC 
Address 360 Discovery Drive  
City, State, Zip Boalsburg, PA 16827 
 
Signature:  ____________________________________  Signature: _________________________________  
 
Name:  _______________________________________  Name: ____________________________________  
 
Title:  ________________________________________  Title: ______________________________________  
 
Date:  ________________________________________  Date: _____________________________________  
 
[For Bill Pay Services ONLY] 
Subscriber (Treasury/Finance/Accounts Payable Responsible Party)   
 
Signature:  ____________________________________   
 
Name:  _______________________________________   
 
Title:  ________________________________________   
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Date:  ________________________________________   
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Terms Related to the EnergyCAP Modules and Data Services 
 
Subscriber’s right to access and use the EnergyCAP modules listed on the applicable Order (the “EnergyCAP 
Services”) is subject to the following additional terms. If there is a conflict between the terms set forth below and 
the Agreement, the terms set forth below control for purposes of the EnergyCAP.  
 
1. ADDITIONAL DEFINITIONS. 

1.1. “Meter” means a point of service as itemized on a vendor bill or tracked in the Services as a meter/logical 
device that tracks a commodity or resource. A Meter can track bills, interval, or channel data, and may 
represent points of service for which no physical meter exists, including but not limited to a sewer, waste, 
recycling, fire lines, outdoor lighting, fuel oil tanks, storm drainage, internet service provider, telephone 
service. Meter records that are formula based or used in split, calculated, and virtual bill processes for 
chargeback, cost allocation, and distribution purposes are included in the total Meter count for purposes 
of this Agreement.  

 
2. The Fees listed in the applicable Order are based upon the Subscriber’s Meter inventory and Subscriber’s 

current software module utilization needs as of the Effective Date. All Meters present in the database, including 
those listed as inactive, will count against the total Meter count. The number of Meters will be reviewed quarterly. 
Excess utilization (i.e., Meters in excess of the amount stated in the applicable Order) will be billed quarterly in 
arrears at the per Tier annualized "Cost per Meter" set forth on the Order.  
 

3. DATA SERVICES. 
3.1. Subscriber’s use of (i) the interface to ENERGY STAR Portfolio Manager, (ii) Weather Data, and/or (iii) 

Greenhouse Gas Emission factor updates (each, a “Subscription Product” and, collectively, the 
“Subscription Products”) are subject to the terms set forth below:  

3.1.1. The Subscription Products and contents therein are property of ENC or its independent third-party 
providers. Third party content and/or data may be imported or may be accessible via links from our 
Products. Subscriber acknowledges and agrees that ENC is not responsible for and assumes no 
liability for any loss or damages which may be incurred as a result of any mistakes, omissions, or 
incorrect data or representations or any other form of content provided by ENC. 

3.1.2. The SUBSCRIPTION PRODUCTS ARE PROVIDED “AS IS” WITHOUT WARRANTY OF ANY KIND. 
Neither ENC, nor any data suppliers or third-party providers make any warranty whatsoever as to the 
accuracy or completeness of the content or the results to be obtained from using the information 
contained therein, and neither ENC nor any data suppliers or third-party providers will be responsible 
for any claims attributable to errors, omissions, or other inaccuracies in the information contained in 
the content or results thereof. The entire risk for the results and performance of the Subscription 
Products is assumed by Subscriber. 
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 Terms Related to Bill Operations 
 

Subscriber’s right to access and use the Bill Operations is subject to the following additional terms. If there is a 
conflict between the terms set forth below and the Agreement, the terms set forth below control for purposes of the 
Bill Operations:   
 
1. ADDITIONAL DEFINITIONS. 

1.1. “Bill Operations” means the Bill CAPture, Bill Retrieval, Bill Review, and Bill Pay services provided by ENC 
to Subscriber as described in these Product Terms and as set forth in the applicable Order. 

1.2. “Received Date” means the date a bill is received by ENC from Subscriber, Subscriber's vendor(s), or via 
an automated delivery method (including Bill Retrieval). 

1.3. “Processing Complete Date” means the date ENC completes processing of a bill, and the bill data is 
available in the EnergyCAP database. 

1.4. "Current Bills” are bills with a statement date within sixty (60) calendar days of the Received Date after live 
processing begins. 

1.5. “Enrolled Meter” means each point of service that is setup as a Meter, that Subscriber wants the Bill 
CAPture service to process Transactions for.  

1.6. “Historical Bills” are bills having a statement date greater than sixty (60) calendar days from the Receipt 
Date. 

1.7. “Live Processing” is the period beginning when meter enrollment is complete, and all bills received by ENC 
for the enrolled meters can be processed. 

1.8. “Transaction” means each Enrolled Meter present on a utility bill invoice. Utility bills that include multiple 
Enrolled Meters are counted as multiple Transactions on the basis of one Transaction for each Meter.  

1.9. “Bill Pay Operations” is the period beginning when onboarding, implementation, and transition of bill pay 
responsibilities is complete and ENC becomes responsible for paying bills on behalf of the Subscriber. 

1.10. “Funded Date” means the date funds are confirmed available after approved by Subscriber for payment. 
1.11. “Payment Initiated Date” means the date ENC attempts a payment to the applicable utility vendor. 
1.12. “Business Days” means all working days, excluding weekends and Federal Banking Holidays. 

 
2. SUBSCRIBER RESPONSIBILITIES. 

2.1. Bill CAPture Services fees are bundled and invoiced based on per Transactions pricing.  
2.2. For the initial implementation of the Bill Operations Service, Subscriber must identify all the Enrolled Meters 

at one time unless the parties mutually agree in the applicable Order that Meters can be enrolled in phases. 
Meter enrollment and setup will commence within sixty (60) days after ENC’s receipt of all Enrolled Meters 
from Subscriber and be completed within a mutually agreed upon period.  

2.3. Following the initial implementation, Subscriber is responsible for all EnergyCAP data revisions and 
maintenance including: the creation of new accounts, meters, places, and vendors, managing account 
number changes, and taking action on bill kick-out reports, and for notifying ENC about any expected 
changes to Enrolled Meters a utility vendor may make.  If Subscriber requires ENC’s assistance in 
connection with the performance of these responsibilities (collectively, “Professional Services”), ENC may 
provide a Change Order to Subscriber to address the scope of work to edit existing account, Enrolled 
Meter, and vendor fields and, upon acceptance, invoice Subscriber for the additional services. 

 
3. SERVICES. 

3.1. If elected by Subscriber (as set forth in the applicable Order), ENC will provide services to Subscriber based 
on the scope of Bill Operations purchased. Bill Operations encompasses Bill CAPture, Bill Retrieval, Bill 
Review, and Bill Pay as defined in these Product Terms. 

3.2. ENC will follow standard operating procedures to deliver the scope of Bill Operations described below. 
Requests for non-standard processes and services can be requested and, if possible, ENC may provide 
a quotation for professional services.  

3.3. Bill Review and Bill Pay levels include: 
3.3.1. Monthly status review meetings. 
3.3.2. Report distribution configuration of standard Bill Operations reports. 
3.3.3. Bill flag review and resolution of EnergyCAP’s Bill Review audits. The Bill Review List includes:  

Severe Abnormal Cost, Severe Abnormal Use, Currency Mismatch, Duplicate Bills, and Gap Between 
Bills. All other flags are the Subscriber’s responsibility. 
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3.3.4. Bill Kickout Resolution. Parties will collaborate to make the necessary corrections in the EnergyCAP 
database. This includes the creation of new accounts, meters, places, and vendors, and managing 
account number changes. 

3.4. The Bill Pay level also includes Service Interruption Mitigation and Payment Export Support. 
3.4.1. Service Interruption Mitigation. Upon identification of a risk of utility service disconnection or other 

impact to Subscriber's business continuity, ENC's Bill Operations team will take proactive steps to 
expedite payment, including obtaining the most recent bill from the utility vendor, ingesting it into the 
EnergyCAP platform, and submitting it for payment via the fastest available method (e.g., overnight 
delivery). The following actions will be part of this mitigation effort: 

3.4.1.1. Forwarding disconnect notices to Subscriber and communicating actions taken to intervene. 
3.4.1.2. Contact the vendor on the same day to request that an extension be granted for Subscriber. 
3.4.1.3. Investigate to determine the cause of the service interruption in case the notice was generated 

in error. 
3.4.1.4. Expedite any payment required to return the account to good standing at an additional cost to 

Subscriber. 
3.4.2. Payment Export Support: 

3.4.2.1. Communication of errors or payment failures identified as part of the payment workflow to 
Subscriber within one business day. 

3.4.2.2. Collaborate with Subscriber, Financial Partner, or utility provider as needed to resolve payment 
stream issues and reduce the risk of penalties or service interruptions. 

3.5. Communication about Bill Operations delivery will take place via both the flag management system and 
ENC support ticketing system. Online meetings, phone calls and emails are generally reserved for monthly 
status meetings and service interruption scenarios. If Subscriber requires online meetings, phone calls 
and direct email support on an ongoing basis, ENC reserves the right to charge additional fees at then 
applicable hourly rates. 

3.5.1. Subscriber is responsible for: 
3.5.1.1. Notifying ENC about any expected Account or Meter changes the utility vendors may make to 

Subscriber’s utility accounts, including but not limited to: account opening/closings, meter 
number changes, added/removed meters, and account number changes. 

3.5.1.2. Subscriber is responsible for reviewing and resolving bill flags resulting from audits that are not 
part of the Standard Audit List and that ENC staff assign to Subscriber for additional follow-up. 

3.5.1.3. Initiating requests for Bill Operations support via ENC support ticketing system. 
 
4. BILL RETRIEVAL. 

4.1. ENC will provide Bill Retrieval services at its reasonable discretion when it determines that such services 
are operationally advantageous and cost-effective. This includes, but is not limited to, situations where 
electronic data interchange (EDI) or comparable automated methods are available. Except as expressly 
agreed upon by the Parties under an applicable SOW or Order, for the Web Download method, ENC shall 
retrieve utility bills from supported vendors using approved automated retrieval methods and Subscriber-
provided credentials or authorized system access. Retrieval is limited to vendors and portals for which 
supported methods are available and functioning. Supplier requires that vendor logins be in the name and 
contact information of Subscriber and will support the transition of information. If retrieval fails or is 
unsupported for any reason, including multi-factor authentication restrictions, credential errors, vendor 
portal changes, or retrieval instability, ENC will notify Subscriber of unsupported method of Bill Retrieval 
and parties will agree on alternative method. The following table summarizes the possible bill 
delivery/retrieval methods, in order of preference: 
 

Method Description 

EDI and Electronic Data Feeds Structured invoice data via EDI, CSV, XLS 

Web Download ENC accesses invoices via vendor web portal 

Routed Email from Vendor Invoices emailed automatically to ENC 

Subscriber Provided  Subscriber provides copies of invoices, PDFs, 
Scans, etc. via FTP transfer, uploading into the 
application, or via email. 
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Mail Redirect Invoices mailed directly to ENC provided PO Box 

 
4.2. Bill Retrieval is an operational service and is not subject to a defined Service Level. Bill Retrieval timing is 

not included in the calculation of any Bill Processing, Customer Approval and Funding, or Payment Initiated 
SLA. The SLA measurement period for all Bill CAPture services begins on the Received Date. Exceptions 
for the Bill Retrieval Service Level: Where ENC is acquiring bills on behalf of Subscriber, ENC may be 
unable to complete acquisition attempts due to factors outside ENC’s reasonable control, including but not 
limited to: (a) invalid, expired, or non-functioning credentials supplied by Subscriber; (b) vendor portal 
downtime, access restrictions, CAPTCHA or MFA changes not reasonably supported by ENC’s tools; (c) 
vendor website layout or technical changes that disrupt retrieval; (d) vendor failure to issue or post a bill 
when one is expected; or (e) other vendor-side data or system failures;  or (f) other issues outside of ENC’s 
control that prevent the system from accessing bill images, these incidents are excluded from ENC’s obli-
gations. Bill Retrieval services are limited to utility vendors that ENC has verified are able to consistently 
provide quality utility bills within a reasonable timeframe. Any transition will be coordinated with Subscriber 
(to facilitate any necessary transition or adjustments). If the Subscriber requests a change in utility bill 
formats or acquisition methods causing the scope and cost of Bill Retrieval to change at any point, ENC 
may provide a change order to Subscriber and, upon acceptance, invoice Subscriber for any changes in 
costs due to the task change(s).  

 
5. BILL PROCESSING. 

5.1. Bill Processing will be provided for the term set forth on the applicable Order and subject to payment of the 
applicable annual fees based on the number of Transactions set forth on the applicable Order. ENC counts 
a Transaction when data is first submitted by Subscriber or via automated delivery method authorized by 
Subscriber during Meter enrollment. Refunds will not be provided based on Subscriber failure to update. 

5.2. Upon the anniversary date of the applicable term, ENC will invoice Subscriber based on the current 
Transactions for the next annual term. ENC will notify Subscriber of any changes to the fees payable for 
the Bill CAPture Services at least thirty (30) days prior to the end of the then current term. If the total 
number of Transactions (by delivery type and format; historical and annual) processed in the completed 
term exceeds the amount set forth in the original Order, the volumes will be increased accordingly, and 
ENC will invoice Subscriber for the additional fees. When the total committed volume processed in the 
completed term is less than the amount set forth in the original Order, such excess volume will be forfeited.  

5.3. If the total number of Transactions processed through the Bill CAPture Service exceeds the committed 
quantity specified in the applicable Order Form during the Initial Term and/or Renewal Term, EnergyCAP 
reserves the right to automatically increase the contracted committed volume mid-Term on actual usage 
and invoice any increases as well as  reflect any increases in volumes in the invoices in any Renewal 
Term. Subscriber may request current transaction usage summaries through ENC support. 

5.4. The annual Bill Processing fee is based on the assumption that Subscriber, and utility vendors on behalf 
of Subscriber, will provide bills to ENC in the following formats: paper, pdf, scanned images, and flat files 
such as EDI 810, .xls, .csv, .txt, and xml. Subscribers agree to support bill delivery method at ENC 
discretion. Options that data files may be transferred include website upload, secure FTP transfer, mail 
redirect, website download or other means as mutually agreed by the parties. If the Subscriber requests a 
change in utility bill formats causing the scope of bill delivery to change at any point, ENC may provide a 
Change Order to Subscriber and, upon acceptance, invoice Subscriber for any changes in costs due to 
the task change(s).  
 

6. BILL PAY. 
6.1. If elected by Subscriber, the Bill Pay service allows ENC the ability to facilitate movement of funds 

automatically from Subscriber’s bank account to various utility vendors. As part of the Bill Pay service. 
Subscriber agrees to complete and maintain the conditions: 

6.1.1. Subscriber will provide ENC’s payments partners with all financial information and documentation 
required as part of AML/KYC and Customer Due Diligence (CDD) process mandated by regulatory 
authorities and sign all associated authorization forms. 

6.1.2. Subscriber will provide an authorized operating bank account to withdraw sufficient funds via 
Automated Clearing House / Electronic Funds Transfer (ACH/EFT Debit or Pull) for ENC’s payments 
partners to successfully make utility payments. 
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6.1.3. Subscriber will approve ENC’s integrated payments partners’ custodial bank account to allow 
successful ACH/EFT Debit of Subscriber’s operating bank account throughout the subscription 
period. 

6.1.4. Subscriber will opt for a 2-Day Bank Hold for ACH/EFT Debits, which can be moved to a 1-Day Bank 
Hold post 60 Days of successful Debits. 

6.1.5. Subscriber will regularly maintain a minimum balance of 125% - 150% of the maximum expected 
monthly utility expense in their operating bank account to prevent ACH/EFT Debit failures from 
insufficient funds. ENC is not responsible for any fees resulting from insufficient funds.  

6.1.6. Subscriber is responsible for understanding the contract that they have directly with each vendor 
which may include variances in late fees, delivery fees, and due dates.  

6.2. ENC does not currently support funding of utility bill payments from Subscriber via depositing funds via 
ACH/EFT Credit (or Push Payment) into ENC’s integrated partners’ custodial bank accounts. 

6.3. Hold Payment. Subscriber will have the option to “Hold” a bill from payment to review suspected errors and 
discrepancies. When in Hold, Subscriber will review and rectify those errors and discrepancies within two 
(2) calendar days and release the bill for payment. If a bill is on Hold beyond 2 days, ENC will no longer 
be subject to potential late fees and penalties incurred from a late payment of the associated bill/invoice. 

6.4. ENC Bill Payment Best Practice. 
6.4.1. ENC will only pay the current charges on each bill. 
6.4.2. When there is a prior balance in the first bill post Go Live, ENC will only pay the current charges and 

not the prior balance. If Subscriber requires that ENC pay the prior balance, ENC, with assistance 
from the Subscriber, will acquire the prior unpaid bill and pay the current charges on that bill and will 
not be responsible for any late fees and penalties. 

6.4.3. ENC, at its discretion, may make an exception to this best practice, should there be a prior balance 
impacting timely payments, incurring late fees, or resulting in service interruption. 

6.5. Payment Methods.  
6.5.1. ENC supports utility bill payments in USD for United States based bills and CAD for Canada based 

bills. ENC may add additional geographies and payment methods at its convenience. Cross-border 
transactions and currency conversions are not currently supported. 

6.5.2. When funds are received successfully, ENC will initiate payment through one of the following 
methods: Virtual Card, ACH/EFT Credit, Paper Check/Cheque via USPS/Canada Post. 

6.5.3. Status and proof of payment will be made available to the Subscriber within the service. 
6.5.4. The following payment methods to pay utility vendors by are not currently supported but may become 

available in the future: ACH/EFT Debit, Electronic Check (eCheck), Electronic Lockbox (eLockbox), 
Wire (FedWire, TCH CHIPS, SWIFT), Instant Payments (TCH RTP, FedNow), Zelle, Venmo, 
CashApp, Cryptocurrencies (Bitcoin, Ripple, Ether, Stablecoin), etc. ENC may add additional 
payment methods based on its convenience. 

6.6. Expedited Payment Services. Circumstances beyond ENC’s control may occur wherein payments either 
may not have been initiated or fail to reach the utility vendors on time. Hence, for such circumstances, 
provided the bill to be paid is funded by the Subscriber and there are at least five (5) business days 
available to pay, ENC and its payments partners offer the following expedited payment methods: 

6.6.1. Virtual Credit Card, if accepted by the utility vendor, for a fee. 
6.6.2. Overnighting a Paper Check via FedEx for a fee (only available within the US). 

6.7. Emergency Payments and Backup Payment Methods. For circumstances requiring payment within five (5) 
business days of receipt, including, without limitation, bills accompanied by shutoff or disconnect notices, 
Subscriber acknowledges and agrees that it remains ultimately responsible for ensuring timely payment. 
In such cases, ENC will promptly notify Subscriber to take appropriate action to address the urgency. 
Subscriber will be responsible for initiating and completing the payment required by the utility vendor to 
prevent potential service interruption and, thus, have available acceptable Backup Payment Methods such 
as a Corporate Credit Card and Corporate Bank Account. 

6.8. Under no circumstance shall ENC advance or otherwise use its own funds to make payments on behalf of 
Subscriber. 

 
7. BILL OPERATIONS SERVICE LEVELS.  

7.1. Service Levels. 
7.1.1. ENC will strive to meet the Service Level Agreements ("SLAs") set forth in this section for bill 

processing and payment operations performed on behalf of Subscriber. Performance reporting is 
available to Subscriber within the EnergyCAP application and upon request. 
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7.1.2. For any bill that ENC fails to process or initiate payment on within the applicable SLA, Subscriber 
shall receive a credit equal to the per-unit fee for that bill, which will be applied to Subscriber's next 
invoice. Service Level Credits do not apply to delays caused by Subscriber, utility vendors, 
Subscriber's designated vendors, Force Majeure events, or other circumstances outside ENC's 
reasonable control. Service Level Credits are Subscriber's sole and exclusive remedy for any failure 
to meet a Service Level. 
 

Service Service Level Definition 

ENC Processing 
SLA (Post-Pay) 

Five (5) Business Days of receipt by ENC 
from Subscriber or Subscriber’s vendor(s), 
measured from the Received Date to the 
Processing Complete Date 

This SLA measures the time for 
ENC for entering the bills in 
Subscriber’s EnergyCAP 
Database. 

ENC Processing 
SLA (Pre-Pay) 

Three (3) Business Days of receipt by ENC 
from Subscriber or Subscriber’s vendor(s), 
measured from the Received Date to the 
Processing Complete Date 

This SLA measures the time for 
ENC for entering the bills in 
Subscriber’s EnergyCAP 
Database. 

Customer Approval 
and Funding SLA 
(Only for Bill Pay 
Services) 

Three (3) Business Days, measured from the 
Processing Complete Date to the Funded 
Date 

This SLA measures the time for 
Subscriber to review, approve, 
and fund a processed bill. If 
Subscriber has elected auto-
approval, this SLA begins at the 
Processing Complete Date and 
ends when funding is confirmed. 
Delays in Subscriber approval or 
funding beyond three (3) 
Business Days from the 
Processing Complete Date shall 
relieve ENC of any late fee 
accountability for the affected 
bill(s). 

ENC Payment 
Initiated SLA (Only 
for Bill Pay Services) 

Two (2) Business Days, measured from the 
Funded Date to the Payment Initiated Date 

This SLA measures the time for 
ENC to initiate payment to the 
applicable utility vendor after 
Subscriber funding has been 
confirmed. 

 
7.2. Late Fee Accountability. 

7.2.1. ENC's accountability for utility vendor late fees, interest charges, and other vendor-imposed penalties 
shall only apply to Subscribers that have purchased Bill Pay Services, is subject to the cap and 
limitations set forth in Section 7.2.2 below, and will be determined in accordance with the section 
below and is subject to all of the following conditions being met: 

7.2.1.1. The fee was incurred after the date the first live bill was processed in the service for the 
applicable meter; and 

7.2.1.2. The bill is provided by a vendor in the United States or Canada with sufficient payment terms 
to allow ENC to complete all applicable SLA steps, and ENC has received the bill (Received 
Date) with at least fifteen (15) calendar days remaining prior to the bill due date; and 

7.2.1.3. The late fee is imposed directly as a result of ENC's failure to meet an applicable Service Level 
(ENC Processing SLA or ENC Payment Initiated SLA) for a bill that was provided to ENC in 
compliance with the terms and timelines set forth herein; and 

7.2.1.4. Subscriber has approved the bill and provided funding within the Customer Approval and 
Funding SLA of three (3) business days from the Processing Complete Date, and such funds 
are readily available to ENC for payment to the vendor(s). 

7.2.2. Accountability Cap; Relationship to Limitation of Liability. 
7.2.2.1. Notwithstanding anything to the contrary in this Section 7.2 or elsewhere in these Product 

Terms, ENC's accountability under this Section 7.2 is limited solely to the actual late fee, interest 
charge, or penalty imposed by the applicable utility vendor with respect to the specific bill giving 
rise to the claim, and in no event will ENC have any liability for consequential, incidental, or 
other damages arising from or relating to a utility service disruption or disconnection. This 
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Section 7.2 remains at all times subject to, and shall not be construed to expand, waive, or 
override, the limitations and exclusions set forth in Section 8 (Limitation of Liability) and Section 
8.2 (Excluded Damages) of the Agreement, each of which shall continue to apply in full force to 
any accountability arising under these Product Terms. 

7.3. Exceptions to Service Levels. 
7.3.1. The Service Levels set forth in these Product Terms shall not apply, and ENC shall not be liable for 

any failure to meet such Service Levels, to the extent caused by or arising from any of the following: 
7.3.1.1. Payment failures outside of ENC's control, including but not limited to bank processing errors, 

ACH/EFT rejections, and payment gateway outages; 
7.3.1.2. Delayed, lost, or undelivered payments by mail carriers, such as USPS, Canada Post, FedEx, 

or other postal or courier services; 
7.3.1.3. Delayed, lost, or misapplied payments by utility vendors; 
7.3.1.4. Natural disasters and other events beyond the reasonable control of ENC, including but not 

limited to weather disruptions, wars, civil unrest, pandemics, and systemic financial failures; 
7.3.1.5. Circumstances where additional funding from Subscriber is required to pay bills on time, 

including but not limited to insufficient account balances, funding delays, or failure by Subscriber 
to approve bills within the applicable SLA timeframe; and 

7.3.1.6. Reasonable business practices, including but not limited to standard payment processing 
windows, banking holidays, and vendor-imposed payment processing schedules 

 
8. UTILITY INTERVAL DATA INTEGRATION. 

8.1. If elected by Subscriber, ENC will provide ongoing utility interval data processing services “EnergyCAP 
Utility Interval Services” to Subscriber for import into Subscriber’s EnergyCAP database. As a Subscriber 
of the Utility Interval Services, ENC will automate the process of extracting, transforming, and loading 
interval data that is available to the Subscriber.  

8.2. Access to Data. Availability of Utility Interval Services is subject to the following conditions: 
8.2.1. ENC is only able to access interval data from the current list of enrolled utility vendors. The list of 

enrolled vendors can be provided by the support team upon request. Due to variances and limitations 
in interval data availability on utility vendor websites, ENC does not guarantee that interval data for 
all utility vendor Meters can be acquired even if that vendor is included on the current list of enrolled 
utility vendors.  

8.2.2. ENC uses Subscriber login credentials to access vendor websites and requires the ability to access 
the data from the vendor portal. Vendor portals that use multi-factor authentication may not be 
accessible and are not included in the service. Likewise, vendor portals that include CAPTCHA 
security measures may also not be included in the service. 

8.2.3. ENC may add new vendors to the enrolled utility vendors list subject to interval data availability. This 
will require additional implementation time for enrollment in Utility Interval Services. 

8.2.4. If ENC is unable to access and/or automate the retrieval of the interval data from a particular vendor 
website for any reason, Subscriber’s interval data for that data source will not be enrolled in Utility 
Interval Services. 

8.3. Process and Timing. When available, ENC shall extract, transform, and load interval data provided from 
the identified data source on behalf of the Subscriber. ENC guarantees that data provided by the data 
source shall be loaded into Subscriber’s EnergyCAP database within one business day of ENCs receipt 
of data from the identified sources.  

8.4. Data Quality. ENC does not evaluate the accuracy or quality of the data provided by the data source, 
however it does ensure accuracy and quality in the extract, transform, and load process. 

8.5. Enrollment Process and Responsibilities. 
8.5.1. ENC shall work with Subscriber through each step of enrollment leading up to live interval data 

appearing in Subscriber’s EnergyCAP database. Enrollment steps vary based on the data source 
providing interval data.  

8.5.2. If the number of required Meters to be enrolled in Utility Interval Services exceeds the initial number 
of Meters purchased by the Subscriber, then fees for such Meter overages will be billed to the 
Subscriber on a quarterly or annual basis, depending on the invoicing schedule. 

8.5.3. Subscriber must (i) provide ENC with the required credentials and/or access to the data sources 
containing the interval data; (ii) create and maintain the credentials for each data source; (iii) configure 
EnergyCAP Meters to receive the interval data provided by the subscription.  

8.6. Ongoing Service Terms and Conditions. ENC and Subscriber will schedule a time for initiation of the 
enrollment process. Subscriber is responsible for all EnergyCAP data revisions and maintenance including 
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but not limited to the creation of new Meters and updates to existing Meter properties if Meter identifiers 
or data intervals change.  Subscriber may at any time request a quote for ENC to enroll additional Meters 
in the service or update existing Meter properties to support ongoing enrollment in the service. If a service 
disruption due to factors outside of ENC’s control affects the Utility Interval Services, ENC will not be 
responsible for backfilling missing interval data, in this event, Subscriber may request a quote for ENC to 
backfill the missing interval data. 
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Professional Services Terms 

 

These terms set forth the terms and conditions pursuant to which ENC will provide Professional Services to 
Subscriber. The Professional Services will be subject to the terms of the Agreement except to the extent otherwise 
set forth in these terms. 
 
1. PROJECT SCHEDULE.  

1.1. ENC and Subscriber will agree to provide the necessary resources to execute the tasks to meet project 
schedule milestones contained in each mutually agreed SOW. If the applicable SOW does not contain 
project schedule milestones, ENC and Subscriber will collaborate to establish a mutually agreed schedule 
and milestones promptly after project kickoff. 

1.2. Completion of the Professional Services in accordance with the mutually agreed schedule is dependent 
upon (among other things) Subscriber’s fulfillment of its obligations in a timely manner. 
 

2. CHANGE REQUESTS.  
2.1.  If, due to Subscriber action or request, the implementation task attributes (description, conditions for 

satisfactory completion, resource assignment, duration) outlined in the SOW or the Project Schedule 
change at any point following agreement on the same, ENC retains the right to provide a Change Order 
quotation to Subscriber for additional Professional Services and, upon acceptance of the Change Order 
quotation, invoice Subscriber for costs incurred by ENC due to the task change(s).  Task changes for which 
additional fees may apply include, but are not limited to, addition of Subscription Services features, 
changing the primary point(s)-of-contact designated by the Subscriber resulting in the need for duplication 
of training and coordination tasks, acceleration of the project timeline, or placing the implementation project 
on hold for an extended period of time, resulting in the need for remobilization at a later time.  Fees related 
to the task change(s) will be calculated at ENC’s then-current hourly rates and documented in the 
applicable Change Order, and the Change Order will be submitted to Subscriber for approval prior to 
acceptance or invoicing by ENC.  
 

3. CUSTOM DEVELOPMENT.  
3.1. To the extent custom development is to be provided as part of Professional Services in any mutually 

agreed SOW, Subscriber is responsible for delivering complete custom development specifications to ENC 
prior to the commencement of development services. ENC will develop the specified deliverables in the 
timeframe set forth in the applicable SOW. Delivered items will be referenced as "functional deliverables."   
 

4. HOURLY SERVICES. 
4.1. If ENC is to provide Professional Services on an hourly basis as described in the applicable SOW, the 

specified hours will be considered used during the term of the applicable SOW in accordance with the 
following formula: 3 calendar weeks per 10 hours unless otherwise agreed in writing by the parties.  The 
applicable period shall begin upon Subscriber’s initial request for the relevant Professional Services and 
end on the date calculated by the formula set forth above. ENC shall make its resources available for up 
to 10 hours per week during the contract period. The hours are provided on a “use it or lose it” basis and 
ENC will not refund any fees paid for unused or expired hours. If additional hours are needed beyond the 
level of service purchased in the applicable SOW, ENC will provide a quote based on the scope of work 
at its then current billable rates.  

4.2. For avoidance of doubt, performance of the following Professional Services will be applied against the 
hours purchased: time spent on support and assistance tasks such as reviewing and manipulating 
Subscriber’s database and data files, researching and replying to questions and issues, and consultation 
with other ENC resources on best practices and solutions.  Typically, the contact hours with Subscriber 
via phone or online conference account for less than 25% of the contracted hours; provided, however, 
when any contracted hours are used exclusively for online training, will be applied at 100%. 
 

5. PROFESSIONAL SERVICES WARRANTIES. 
5.1. ENC’s Warranties. ENC will exercise due professional competence and care consistently with generally 

accepted industry standards and practices in the performance of the Professional Services. In the event 
of a breach of the foregoing warranty, ENC will either (i) re-perform the deficient Professional Services; or 
(ii) return to Subscriber the fees paid for such services prior to the breach. Any claim for breach of the 
foregoing warranty must be made by notice to ENC within thirty (30) days of completion of the Professional 
Services with respect to which the claim is made, or said claim shall be deemed waived by Subscriber. 
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